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The previous government had made a timid
attempt in 1999 to make information more
transparent, by passing a regulation known as
the Probity Law.!! This established a set of oblig-
atory principles for officials, including a high
level of transparency in their everyday activities.
An administrative resolution authorised services
to decree the secrecy criteria autonomously,
however.!? By 2005 some 100 resolutions had
been passed that limited access to information
on internal investigations, disciplinary proceed-
ings, tenders, correspondence and pay, among
other procedures.!® Both the intention and the
spirit of the law were clearly contravened.

The current bill does not grant Chile’s access to
information agency sufficient autonomy, pro-
posing instead that its governing body should be
appointed by the presidency. During the first
parliamentary debate on the proposal it was con-
ceded that Senate approval would be required for
the appointment of the most senior board offi-
cials, but the legislative process had not ended at
the time of writing.

The aim of the bill was to institutionalise the
principles of transparency and access to public
information incorporated in the 2005 constitu-
tional reform. Shortly after introducing the bill
to Congress the government proactively prom-
ulgated a presidential decree that obliged all
ministries and departments to publish on the
internet most of the information that the law,
once passed, would have required. This includes
complete lists of officials and advisers, current
and concluded tender and purchasing processes,
expenditures and fund transfers, information on
the ownership of contractors and bidders, and

11 Law 19.653.
12 Act 18.575, article 13, paragraph 11.

normative frameworks and all resolutions affect-
ing third parties.

This presidential decree brings about a signifi-
cant change of direction, although past experi-
ence tends to show that any move towards
greater transparency can be swiftly reversed. For
this reason it is essential to establish an institu-
tion whose principal functions are to monitor
full compliance with the law, apply sanctions,
offer technical assistance and recommend legal,
regulatory and procedural improvements.!#

Civil society monitoring is essential to this end,
but it is not sufficient. A Corporacion Humanas
study in 2006 highlighted restrictions in access to
the assets and interests statements of members of
Congress,'> negating the very objectives that
transparency policies aimed to achieve. These
surreptitious forms of limitation are common
and require a specialised independent body, able
to guarantee that existing obligations are met. If
access to this kind of information is denied or is
accessible only with great difficulty, there can be
no true accountability in government.

Felipe de Solar (TI Chile)

Further reading

A. Bellver and D. Kaufmann, ‘Transparenting
Transparency: Initial Empirics and Policy
Applications’; available at worldbank.org/wbi/
governance/pdf/Transparenting_Transparency
171005.pdf.

A. Fung et al, ‘The Political Economy of
Transparency: What Makes Disclosure Policies
Sustainable?’, Faculty Research Working Paper

13 M. Sanchez, ‘Secretismo de Chile: Revision de la Practica Administrativa 2001-05’ (Santiago: Agrupacion

Defendamos la Ciudad, 2005).

14 D. Banisar, Freedom of Information around the World: A Global Survey of Access to Government Information Laws

(Washington, DC: Privacy International, 2006).

15 See www.humanas.cl/documentos/RESUMEN%20ESTUDIO%20DECLARACION%20PATR%20abril07.pdf.
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May 1999)

Corruption Perceptions Index 2007: 3.5 (72nd out of 180 countries)

OAS Inter-American Convention against Corruption (signed March 1996; ratified May 1997)
OECD Convention on Combating Bribery of Foreign Public Officials (signed December 1997; ratified

UN Convention against Corruption (signed December 2003; ratified July 2004)
UN Convention against Transnational Organized Crime (signed December 2000; ratified March 2003)

Legal and institutional changes

® In August 2006 the Ministry of Public Admini-
stration released the Annual Operative Pro-
gramme of the Professional Career Service
(SPC), a comprehensive document that estab-
lishes guidelines for the service’s operation.!
Twenty-four indicators are combined to evalu-
ate the SPC of the federal public administration
and identify measures to correct its functions.
Of particular note are the indicators geared

towards increasing competitiveness in public
service hiring procedures and improving the
evaluation of public servants’ performance.
These indicators help to eliminate spaces for
discretional authority and other irregular prac-
tices in hiring processes, and confer trans-
parency on the admission, evaluation and
separation of public servants from their posts.
The law for the SPC came into effect in 2003
and comprises close to 40,000 government
posts subject to an open application process.?

1 See www.funcionpublica.gob.mx/pt/difusion_disposiciones_juridicas/doctos/POA_SISTEMA_2006_

publicacion%2006.pdf.

2 Secretaria de la Funcién Publica (SFA), ‘Informe de Labores’ (Mexico City: SFA, 2007).
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® In December 2006 Congress approved an
amendment to article 73 of the constitution,
granting it the autonomous power to set up
administrative courts to discipline public
servants who harm the public interest in the
exercise of their duties. Such acts include the
improper use of public funds and the illegal
acquisition of goods. Although reporting such
crimes is primarily incumbent on their man-
agers, channels exist through which citizens
can inform the authorities of wrongdoing by
public servants. The reform will strengthen
the independence of administrative courts,
given that it grants a broad legislative frame-
work that amplifies their scope of action and
their powers.

® During its first year in government the admin-
istration of President Felipe Calderén pre-
sented its Manifesto of Anti-Corruption
Efforts and measures to promote accounta-
bility, transparency and access to informa-
tion on International Anti-Corruption Day on
9 December 2006. The manifesto focuses on six
priority areas: accounting and fiscal reform;
educational content; regulatory simplification;
the promotion of transparency; institutional
accountability; and the professionalisation of
public service. To increase the efficiency of
auditing, public accounting systems will be
harmonised across the administration and
auditing procedures in the federal executive
branch will be intensified. The public adminis-
tration ministry is seeking to strengthen the
transparency institutions established by the
outgoing Fox administration, including the
Federal Institute of Access to Information (IFAI)
and the SPC.

® The National Network in Favour of Oral
Trials (Red Nacional a Favor de los Juicios
Orales), a civil society organisation, submitted
a constitutional reform bill in November 2006
to establish oral trials. The presidents of the
Justice Commission and the Commission on
Constitutional Issues have agreed to present it
as a formal proposal to modify the federal

judicial system. The proposal was in its final
round of discussion when this text was sub-
mitted (see below).

e In April 2007 Congress passed an amend-
ment to article 6 of the constitution, which
refers to the right of access to information.
The amendment obliges all levels of govern-
ment - federal, state and municipal - to stan-
dardise their access to information laws
according to international practices. States
used to make their own provisions regarding
access to information, and the procedures
and content vary significantly. The objective
is to oblige states to adopt practices that have
proved successful both nationally and inter-
nationally, such as the use of electronic
portals to request information and to submit
an appeal when a request is denied or when
the user is dissatisfied with the information
provided. The amendment came into effect
in July 2007.

Towards trial by spoken testimony

A major concern regarding the administration
of justice is the high incidence of corruption
(see the Global Corruption Report 2007). The
justice system is founded on the creation of a
written file, which serves as the basis for all cases
and which, once composed, is submitted to a
judge, who passes the appropriate sentence
according to the arguments presented. The
system draws out the process of resolving cases
significantly. Together with the large number of
documents handled when a judge is absent, it
creates numerous opportunities for corruption
and contributes to the public’s alarmingly low
level of confidence in judges and the justice
system.

These concerns have generated vigorous debate
over the years. It was only in November 2006,
however, that a formal proposal to introduce oral
trials was presented to Congress. An important
aspect of the proposal was that it resulted from



the work of the National Network in Favour of
Oral Trials, which brings together representatives
from academia, CSOs, the media, business groups
and lawyers’ associations. Several laws, such as
the federal Law for Transparency and Access to
Information, approved in 2002, were similarly
crafted by fusing a citizens’ proposal with an
executive policy.

The network’s intention is to reform five consti-
tutional articles so as to incorporate oral trials
into federal criminal cases. These include:
restrictions on the use of preventive imprison-
ment; the prohibition of illegally obtained evi-
dence; the incorporation of presumptive
innocence into the constitution; principles of
orality and publicity; the expansion of rights for
victims of crimes; limitation on the district attor-
ney’s current monopoly of penal action; and a
multiplication of the available channels for citi-
zens to take direct recourse to justice. Some
observers expect the bill, if passed, to unblock
the courts’ workload, rationalise the penal
process and eliminate the opaque areas where
corruption flourishes. By conferring more trans-
parency on the many judicial decisions made in
private, those involved should be better able to
monitor the progress of their legal cases.

The bill seeks to construct a dual justice system,
similar to that in Chile, in which minor cases are
settled by reaching agreement on damage
caused and the payment of a fine, while more
serious cases are resolved through oral trials. It
remains to be seen which courts will oversee
each process. Trial exercises are currently under
way.

The presidents of the Justice Commission and
the Commission on Constitutional Issues
received the bill in November 2006 and it is still
being analysed and modified. President Calder6n
has declared himself in favour and encouraged
legislators to put the bill to the vote as soon as
possible. The climate appears to bode well.

Mexico

There have been other projects to introduce oral
trials at local level, some more ambitious than
others. The most advanced state is Chihuahua,
which instated a new penal code that includes
oral trials in January 2007. In Nuevo Leon, the
state of Mexico and Oaxaca, the implementation
of similar provisions is under way, while oral
trials are in the design or approval phase in six
other states.

The quality and results of the first experiments
have been mixed, as they depend to a great
extent on state legislation. There has been a high
degree of heterogeneity among the legal provi-
sions, but the arguments in favour of oral trials
are still little understood by the primary benefi-
ciaries, the general population.

Access to information and what the
2006 election revealed

On 2 July 2006 Mexico witnessed the most con-
tentious presidential election in its history.
Never before had the count produced such a
small margin between votes for the opposing
candidates, in this case Andrés Manuel Lopez
Obrador of the left-leaning Coalition for the
Good of All (Coalicion por el Bien de Todos) and
Felipe Calder6n Hinojosa of the National Action
Party (Partido Accion Nacional).

The Federal Electoral Institute (IFE) had to wait
several weeks before announcing the official
result, finally naming Calderén the winner with
a majority of 0.56 per cent. Lopez Obrador
appealed for a recount to the Supreme Court in
Electoral Matters (TEPJF), which approved a
partial but representative recount of the votes
cast in booths across the country. The recount
repeated the result of the original and did little
to resolve the controversy. On 5 August, the very
day the verdict was reached, Lopez Obrador reit-
erated his demand for a second, comprehensive
recount of every vote cast. The TEPJF turned
down the petition on technical grounds, later
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ruling that the electoral process had not been
tainted by pervasive irregularities.?

That same month a group of CSOs and media
outlets petitioned the IFE to grant them access to
the electoral ballots through an online informa-
tion request under the Federal Law for Trans-
parency and Access to Information. The group was
poised to conduct a ‘citizens’ recount’ of ballots
and had issued calls inviting interested parties to
participate. A total of 16,806 people signed up.*

The initiative awoke the interest of several inter-
national organisations, including the National
Security Archive and Global Exchange, which
agreed to act as foreign observers. The IFE denied
the group access to the ballots, on the grounds
that they were not public documents and that
releasing them would violate the confidentiality
of the vote.

Faced with this obstacle, the network appealed to
the Federal Institute of Access to Information, the
agency in charge of upholding the right to public
information as guaranteed by the Law for
Transparency and Access to Information. Though
lacking legal authority to impose sanctions, the
IFAI can make recommendations. In August 2006
it issued a press release stating that the resolution
of any electoral dispute remained beyond its juris-
diction. As a constitutionally autonomous entity,
the IFE is not subject to the IFAI's authority.

Towards the end of April 2007 - nearly nine
months after the election - the electoral court
upheld the IFE’s finding that there was no legal
basis for releasing the ballots. In its ruling the

El Universal (Mexico), 17 August 2006.

N N W

(Mexico City: Transparencia Mexicana, 2006).

~

court argued that the denial does not limit the
right to access the information in the electoral
ballots, as that information was incorporated in
the official election documents that constitute
public information, ipso facto.’

The validity of the arguments presented by both
sides is debatable. What is possibly more impor-
tant, however, is that, regardless of the court’s
decision, this stand-off over the vote count gave
a clear indication of the growing influence of the
access to information institutions and how they
can force institutions to reconsider arguments,
procedures and legislation, and to draw them
into trials lasting several months.

Success for the National Water
Commission

Although no major water-related scandals came
to light in the past year, there have been several
persistent problems.® The large number of delin-
quent users, opacity in concessions and public
bidding, and the illegal siphoning of water have
the most significant financial consequences.”
Another problem is environmental crimes by
organised groups that profit from, and exploit,
the lack of enforcement of the National Water
Law (Ley de Aguas Nacionales). It is not uncom-
mon to find illegal drainage or wastewater
dumped on beaches and tourist areas where the
concessions granted to some hotels and indus-
tries do not comply with legal provisions.8

In 2001 the National Water Commission
(Comision Nacional del Agua), the body responsible
for supervising the provision of water, began

TEPJF press releases 074/2006 and 081/2006; see www.trife.gob.mx.

TEPJF press releases 074/2006 and 081/2006; see www.trife.gob.mx.
Transparencia Mexicana, ‘National Index of Corruption and Good Government, Results 2001, 2003, 2005’

The National Water Commission publishes an annual report that features statistics based on water that has been

recovered from irregular activities, available at www.cna.gob.mx.
8 Comision Nacional del Agua (CNA), ‘Logros en Materia de Transparencia y Combate a la Corrupcioén, Enero-Junio

2006’ (Mexico City: CNA, 2006).



implementation of the Operative Programme
for Transparency and Combating Corruption
(POTCC), aimed at improving accountability and
minimising opportunities for corruption in water
provision and the internal administration. The
POTCC is directed by the Ministry of Public
Administration’s Inter-ministerial Commission
for Transparency and the Fight against Corrup-
tion. The POTCC submits an annual report to the
ministry concerning the CNA's progress. The 2006
report points out that, between 2001 and
December 2006, close to 29,000 delinquent con-
sumers were ‘reintegrated’ into the payment
system and approximately P1.35 billion (US$121
million) in unpaid fees were collected.’

In order to address the problem of delinquent
users, the CNA also created an electronic data-
base, known as the Public Register of Water
Rights, which was subsequently commended by
the OECD.!° The database includes information
about water permits, users and debtors, and is
publicly available on the internet. It represents
an important advance in access to information
regarding the provision of and payment for
water. It is expected to play a critical role in

Mexico

helping to eliminate the discretional assignation
of concessions and permits.

Transparencia Mexicana (TI Mexico)

Further reading

A. del Castillo and E. Ampudia, ‘Diagnéstico
sobre el Impacto del Fraude y la Corrupcién en
las Pymes’ (Mexico City: CEI Consulting &
Research, 2005).

Administracion Pablica Federal, ‘Programa
Operativo Anual del Sistema de Servicio
Profesional de Carrera 2006’ (Mexico City:
Secretaria de Funcién Publica, 2007).

R. Hernandez and L. Negrete, ‘Opinioén Juridica
sobre la Reforma Penal en México’, (Mexico
City: Centro de Investigacion y Docencia
Econoémicas, 2005).

Instituto Federal de Acceso a la Informacién
Pablica, ‘Estudio Comparativo de Leyes de
Acceso a la Informacién Pablica’ (Mexico City:
IFAI, 2007).

Transparencia Mexicana: www. transparenci-
amexicana.org.mx.

9 CNA, ‘Logros en Materia de Transparencia y Combate a la Corrupcion 2006’ (Mexico City: CNA, 2007).
10 OECD, ‘OECD Environment Performance Reviews: Mexico’ (Paris: OECD, 2003).
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Nicaragua

Corruption Perceptions Index 2007: 2.6 (123rd out of 180 countries)

Conventions

OAS Inter-American Convention against Corruption (signed March 1996; ratified March 1999)
UN Convention against Corruption (signed December 2003; ratified February 2006)
UN Convention against Transnational Organized Crime (signed December 2000; ratified September

2002)

Legal and institutional changes

® A new government, led by Daniel Ortega

and the Sandinista National Liberation
Front (FSLN), took power on 10 January
2007. President Ortega’s first step was to
appoint his wife, Rosario Murillo, as coordi-
nator of communications and citizenry,
heading a new agency with responsibilities
for advising the president, liaising with the
media and disseminating information to
voters. The opposition Movimiento
Renovador Sandinista (MRS), Alianza Liberal
Nicaragiiense (ALN) and Partido Liberal
Consticionalista (PLC) objected on the
grounds that it flouted Law 290 by placing
power in the hands of a non-elected indi-
vidual. Eleven days after assuming power
President Ortega ordered reforms to Law
290, but withdrew them under pressure
from the opposition.! With only thirty-eight
of the ninety-two seats in parliament, the
new government will have to adopt
alliances with other parties if it is to press

ahead with its ambitious programme of
social reform.

The FSLN victory would not have been possible
without a tactical alliance — and a quid pro
quo — with the former president, Arnoldo
Aleman (1997-2002), of the PLC, who, despite
his continuing authority over the party, had
been sentenced to twenty years’ house arrest in
2003 (see Global Corruption Report 2005) for
embezzling US$100 million. The decision to
prosecute Aleman split the PLC and enabled
Ortega to set one faction against the other in
the elections held in November 2006. In March
2007 the administration released Aleman on
parole, encouraging observers to conclude that
the Ortega government was effectively the
product of a power-sharing pact between the
former revolutionary leader and a corrupt ex-
president, boding ill for the future of account-
ability in Nicaragua (see also Global Corruption
Report 2006). Aleman said he would like one
day to return to the president’s office.?
Ex-President Bolanios, who retains a seat in
the National Assembly and is a member of

1 See www.laprensa.com.ni/archivo/2007/enero/17/noticias/politica/167835_print.shtml.

2 Associated Press (US), 17 March 2007.



the Central American parliament, thereby
enjoying double immunity from prosecution,
was questioned in May 2007 about dis-
crepancies in his accounts amounting to
US$330,000.2 On 23 May the attorney
general, Hernan Estrada, announced investi-
gations into sixteen corruption cases among
the 340 allegedly committed on his watch.
Bolafios is no stranger to corruption allega-
tions and admitted in 2004 to having taken
US$500,000 in dubious money that year to
finance his election campaign (See Global
Corruption Report 2005).

In its first months in power the Ortega govern-
ment announced its intention to introduce
Consejos del Poder Ciudadano (Councils of
Citizen Power, or CPCs) by mid-July.* Based on
the Bolivarian Circles in Venezuela and the
Popular Power Assemblies in Cuba, the CPC
concept has been promoted as a medium for
‘direct democracy’. Nevertheless, opposition
parties, some media and the 600 plus member
organisations of the civil society umbrella, Civil
Coordinator, are concerned that the intentions
of the CPC programme are to undermine
genuine, participative democracy.® The twelve
members of a CPC are elected by their commu-
nities to represent their interests before min-
istries and agencies, and to present communal
problems to the authorities. The functions are
currently carried out by the municipal develop-
ment committees established under the Civil
Participation Law, suggesting either a duplica-
tion of duties or an attempt by the new govern-
ment to capture a larger proportion of local
power than it won at the elections.

On 16 May 2007 the National Assembly
approved a law on access to public informa-
tion by a majority of sixty-seven to eighteen,
the latter being mainly composed of deputies

Nicaragua

from the MRS and ALN, who argued that the
draft had been diluted to protect government
interests.® The law requires civil service employ-
ees to provide information about their activi-
ties under threat of a fine equivalent to six
months’ salary. It also guarantees the rights of
journalists to protect the identity of their
sources. Public organisations will have to
publish electronically details of their structure,
operations, services, fees, banks, names and
wages of personnel, as well as information
about contracts, subcontracts and tax exemp-
tions for companies engaged in business with
the state. Access to information offices will be
set up nationwide to cope with requests, while
a special committee will be created to decide
whether to respond to citizens’ curiosity about
the wealth declarations made by public officials
on a case-by-case basis.”

Probity Commission doesn’t quite
clean up

The Probity Commission of the National
Assembly is composed of eight congressmen —
five FSLN, one ALN, one PLC and the last from
Resistencia Nicaragiiense. All were sworn in by
President Ortega in January 2007. The commis-
sion’s purpose is to analyse the cases of public
officers who have been linked to corruption,
the embezzlement of public wealth or illicit
enrichment. The congressmen examine indi-
vidual cases and, when necessary, send a
request to the joint direction of the National
Assembly to cancel a suspect’s immunity from
prosecution to enable the suspect to be tried by
a court.

Two cases in particular came into focus during
the period under review. The first, known as the

3 Nicaragua Network, ‘Former President Bolafios Questioned on Embezzelment’, ‘Hotline’ brief, 22 May 2007.
4 Nicaragua Network, ‘Councils of Citizen Power to be Inaugurated on July 19’, ‘Hotline’ brief, 29 May 2007.
5 Nicaragua Network, ‘Controversy over Councils of Citizen Power Continues’, ‘Hotline’ brief, 31 July 2007.

6 La Prensa (Nicaragua), 17 May 2007.
7 Xinhua (China), 17 May 2007.
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Tola case, began on 27 May 2006, when TV jour-
nalist Carlos Fernando Chamorro alleged in his
weekly programme, Esta Semana, that potential
foreign investors in the tourism sector were
being subjected to extortion by officials within
the FSLN. The reported author of the extortion
attempt was Gerardo Miranda, a former FSLN
congressman for Rivas, the site of the develop-
ment, but two other FSLN cadres, Vicente
Chavez and Lenin Cerna, were also named.8

Esta Semana showed film of Nicaraguan-born US
citizen Armel Gonzalez being solicited for a US$4
million bribe in exchange for resolving a dispute
with two local cooperatives, which have long con-
tested the ownership of his US$88 million resort
development.® Nicaragua’s nascent tourism
sector, particularly on the Pacific coast, was the
source of most of the US$282 million of foreign
investment received by the country in 2006.

The second case concerned Alejandro Bolafios
Davis, an ALN congressman who was suspended
from office after he was shown to have lied abut
being born in the United States when applying to
run for election to represent the town of Masaya.
He apparently possessed four birth certificates, a
sworn declaration and a forged identification
card. The Electoral Supreme Court, the institu-
tion that has the task of generating citizens’ iden-
tification cards, allowed Alejandro Davis two
nationalities.!”

While the Supreme Flection Council, which is
responsible for congressional ethics, retired
Bolafios Davis six months after his election, the
Probity Commission is having a hard time decid-
ing whether to prosecute in either case.

The public character of water

In Nicaragua, top officials and transnational
firms are alleged to have been involved in
corrupt practices with regard to the payment of
basic water charges, although no charges have
been brought. It is suggested that bribes are paid
in order to avoid paying the correct amounts
relating to consumption.

The recently passed General Water Law aims to
improve the regulation of the exploitation of
natural resources and to prioritise human con-
sumption in areas that now face problems of
supply. It is also intended to regulate private
companies and illegal connections. No agency is
currently responsible for measuring the scale of
the monetary losses that the country suffers each
year in the water and health sectors.

The new law is also significant in that it prevents
any future privatisation of water and guarantees
its public character. Article 97 also vests the state
with responsibility for protecting and conserving
the waters of Lake Cocibolca, which has been
granted the status of a natural drinking water
reserve. Currently this water is heavily polluted by
sewerage and chemicals from lakeside settlements
and the private companies that work on its shores.
The law will implement sanctions to entities that
violate the regulation up to a maximum of two
years in prison and C$500,000 (US$27,335) in
fines. The biggest consumers, mainly producers of
beers and sodas, must pay for water according to a
price list issued by the National Water Authority,
a new entity created by the law.

Byron Ldpez Rivera (Grupo Civico Etica y
Transparencia)

8 ‘Nicaragua Briefs: More on Tolagate’, Envio, no. 312 (2007).

9 Bloomberg News (US), 3 October 2007.
10 La Prensa (Nicaragua), 30 June 2007.



Further reading

A. Acevedo Vogl, ‘CENIS Bancarios: Una
Exigencia Ciudadana a la Contraloria’
(Managua: Coordinadora Civil, 2006).

R. Garcia and M. Garcia, ‘Manual of Private and
Public Financing monitoring and the Political
Activity in Nicaragua’ (Managua: Litografia
Print Center, 2007).

Hagamos Democracia, ‘Transparencia del
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Paraguay

Financiamiento Politica: Catalogo de Buenas
Practicas’ (Managua: Hagamos Democracia,
2007); available at www.hagamosdemocracia.
org.ni.
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(Managua: Ardisa Impresion Comercial,
2007).
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Conventions

2004)

Corruption Perceptions Index 2007: 2.4 (138th out of 180 countries)

OAS Inter-American Convention against Corruption (signed March 1996; ratified November 1996)
UN Convention against Corruption (signed December 2003; ratified June 2005)
UN Convention against Transnational Organized Crime (signed December 2000; ratified September

Legal and institutional changes

e The Public Function Law 2000, replaced by
Law 1626, is scarcely operational because of
constitutional challenges in the courts by
public officials. The law establishes a test that
must be taken for civil servants to be granted
posts and receive promotions, and to improve
the internal operations of government institu-
tions, including the suppression of corruption.
In combination with the proposed Law of
Access to Public Information, Law 1626 con-
stituted a dual-pronged attack on institutional
inefficiency and malfeasance. Considerable
political will will be required to resolve the
stand-off. With Paraguay on the eve of elec-
tions in 2008, neither the government nor

opposition will wish to alienate the civil
service, which represents 200,000 direct votes
and numerous indirect ones.

e The National Integrity System (NIS)
Steering Committee (CISNI) is an
autonomous body made up of public and
private sector representatives that is also open
to new members. CISNI's aim is to strengthen
the NIS’s role as the central consultative
authority in relation to anti-corruption con-
ventions. CISNI's autonomy has been under-
mined by the appointment of Carlos Walde as
chairman, however. He is an economic adviser
to President Nicanor Duarte Frutos and also a
principle administrator of the US$37 million
Millennium Threshold Programme, whose
main focus is anti-corruption. In 2006 TI
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—

Paraguay published reports' that exposed
Walde’s family firm as the beneficiary of
public contracts, in violation of legal provi-
sions that forbid officials and their relatives
from signing contracts with the state.2 Walde’s
appointment produced a crisis within CISNI,
leading to the resignation of the representa-
tive of the comptroller general’s office and
several member organisations. As a result,
CISNI has lost credibility, to the point where
the media were devoting more space to
Walde’s family’s allegedly corrupt business
activities than to the CISNI initiatives.?

In 2006 a bill on political funding was pre-
sented to parliament* with the aim of regu-
lating the use of funds managed by political
parties and investigating their origins. The bill
has not prospered, however. While the specific
reasons for this are unknown, it would not be
far-fetched to suggest that support from both
sides of parliament was not forthcoming
because of the imminent elections. The bill on
access to public information similarly failed to
gain traction,® although a bill to regulate
direct purchases by official bodies is having
more success.

A water law, passed on 10 July 2007, declared
the public ownership of all surface and under-
ground water, regardless of whether it is
located on private or public land. Landowners
will henceforth have to pay the government
to use their own wells, signalling an increase
in bureaucracy that is likely to usher in a lucra-
tive new arena for corruption.

Surrender of the judiciary

With elections planned for 2008, there are
serious doubts over the legitimacy of the struc-
tures required to ensure a democratic system.
Shortly after taking office in 2003 President
Duarte promised to ‘purge the public sector and
the judiciary of corruption’.® Many welcomed
the impeachment proceedings that followed in
the Supreme Court, which removed some judges
for misconduct and led to others resigning. This
was seen by others, however, as unacceptable
interference with the judicial branch. The new
members of the Supreme Court appeared to
include professionals with lower-grade qualifica-
tions and experience than those they replaced,
giving the impression that the president had all
along intended to create a more pliable Supreme
Court.

The president’s control over the judiciary, as well
as his apparent insincerity about addressing cor-
ruption, was exemplified by his treatment of
friends and relatives discovered to be involved in
corrupt practices. For example, the former inte-
rior minister, Roberto Gonzalez, an inner-circle
member of the president’s, was implicated by one
prosecutor in the smuggling of compact discs,
but managed to frustrate the penal investigation
with the assistance of another prosecutor.” The
prosecutors involved were impeached for alleged
formal matters relating to the case, while
Gonzélez was eventually appointed minister for
national defence, the post he currently holds.

TI Paraguay, ‘Actualizacién de los Comentarios sobre la primera Ronda’ (Asuncion: TI Paraguay, 2006); see also

ABC Digital (Paraguay), 6 August 2007.

2 Article 40 of Law 2051.
ABC Digital (Paraguay), 6 August 2007; Ultima Hora (Paraguay), 7 April 2006.

The bill was backed by several civil organisations and aimed to make political campaign funding more transpar-
ent. Apart from subsidies provided by the state, parties receive large amounts of private funding, the origin of

N O

which needs to be clarified.

This bill was also backed by civil organisations, including TI Paraguay.
Freedom House, ‘Paraguay’ in Freedom in the World 2007 (Lanham, MD: Rowman & Littlefield, 2007).
See www.paraguayglobal.com/noticias_efe.php?ID=2494.



Further evidence of official willingness to
manipulate legal norms arose during the inter-
nal elections of the ruling Colorado Party, when
Duarte stood as candidate for party president in
defiance of the constitution, which prohibits the
head of the executive from holding additional
offices.®

The Superior Electoral Court interpreted this to
mean that, while the president would not be able
to ‘exercise’ the two roles simultaneously, he
could ‘present himself as a candidate’, thus
enabling him to contest, and ultimately win, the
internal election. The president appealed to the
Supreme Court, which suspended the initial deci-
sion, allowing him to hold the two posts simul-
taneously while a final decision was made. This
enabled him to hand power over to the party’s
vice-president, José Alberto Alderete, a person of
his own choosing (see Global Corruption Report
2007).° In doing so he strengthened his support
base in the Colorado Party, putting him in a
better position both to modify the constitution
and to enable his re-election.

For good or ill, the Paraguayan constitution
expressly prohibits the re-election of the presi-
dent or vice-president.!® President Duarte used
his influence in an attempt to modify the con-
stitution, despite encountering a number of
obstacles. First, changing the constitution was
popularly regarded as a fundamental violation of
the spirit of the original document, which
sought to impede the president from promoting
reforms for his own benefit. Second, the princi-
ple of non-retroactivity would prevent any con-

Paraguay

stitutional amendment benefiting the president
who proposes it. He therefore tried to modify it
through a referendum.

Colorado Party senators and deputies used
every kind of weapon to obtain the votes
required to support a referendum. For example,
on 2 December 2006 Juan Carlos Galaverna, an
influential Colorado senator, celebrated his
birthday with an ostentatious party for 1,700
guests, including three of the nine Supreme
Court judges, ministers, senators, deputies,
military officers and business leaders. Not all
parties that senior judges and politicians attend
are necessarily events where influence is
peddled, but the general public and media were
particularly suspicious considering the political
climate.

Indeed, the Judicial Ethics Tribunal, created by
the Supreme Court in December 2005, took the
same view. On 20 March 2007 it concluded that
the three judges had violated eight articles in the
judicial ethics code and should have refused the
invitation.!! The judges were unsuccessful in
their appeal against the ruling,'> but escaped
impeachment proceedings that could have
undermined the Colorado Party’s five/four
majority in the Supreme Court. Administrative
proceedings were brought against Esteban
Kriskovich, however, secretary and director of
the Judicial Ethics Tribunal,’® whose removal
from office was considered imminent.

The consequences of the judiciary’s submission
to the executive — which is what this episode

8 Article 237 stipulates: ‘The President of the Republic and Vice-president may not hold public or private positions,
whether paid or not, while retaining their functions. Neither can they exercise trade, industry or any professional
activity, and must devote themselves exclusively to their functions.’

9 P. Lambert, ‘Country Report: Paraguay’, in S. Tatic and C. Walker (eds.), Countries at the Crossroads 2007 (Lanham,

MD: Rowman & Littlefield, 2007).

10 Article 229 states: “The President of the Republic and the Vice-president shall last five non-renewable years in the
exercise of their functions . . . They shall not be re-elected in any situation . . .’

11 See www.pj.gov.py/etica_documentos.asp.

12 See Reconsideracion Resolucion no. 9/2007 del Tribunal de Etica Judicial, Caso no. 23/06.

13 La Nacién (Paraguay), 13 April 2007.
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amounts to — have not yet become clear. The
president did not secure his looked-for referen-
dum, nor will he be able to run for the presi-
dency in the 2008 election. Significant
evidence remains that he wields undue influ-
ence over the judiciary, however. The presi-
dent’s failed efforts to change the constitution
via referendum seem inconsistent with a provi-
sion in the Penal Code barring attempts to
change the constitutional order.!* While the
president’s failure to change the constitution
provides hope for Paraguay'’s fragile democracy,
his actions have dealt a serious blow to the
trust that the public places in its democratic
institutions.

Managing the production of shared
water power

Although Paraguay is landlocked and possesses
no mineral or oil reserves, it does not want for
water. Two hydroelectric dams, shared with
Brazil and Argentina, have been built on the
river Parana. The Itaipt Dam is jointly owned
with Brazil, and the Yacyretd Dam is shared with
Argentina. Both dams produce an excess of
energy, which the company managing
Paraguayan power sells to its partners at below
international market prices.

This has long been seen as an unfair situation,
which can be remedied only by renegotiating
clauses that allow Paraguay to sell the energy to
third parties or to renegotiate prices closer to
international market norms. Although these
clauses do not signal corruption per se, the com-
panies’ status in Paraguay gives rise to significant
corruption opportunities, which may help to
explain the contracts’ anti-competitive nature.
There are also concerns that the dams may be

operating illegally. An inspection panel
appointed by the World Bank in 2003 found that
the Yacyretd reservoir had been operating above
the official level and, as such, might have been
producing additional energy that had not been
accounted for.!s

Neither the income produced by the hydroelec-
tric plants nor the accounts of the two compa-
nies are controlled by the office of Paraguay’s
comptroller general. This is because ‘bi-national
bodies’ are not subject to the internal control or
supervision of state parties.’® This means that the
dams remain beyond the supervision and reach
of all three countries. Recently, Paraguay’s comp-
troller general’s office has attempted to find ways
to audit the accounts of the dam’s operating
companies, and there have been proposals to
reform the relevant legislation.!”

Modifying the treaties between the three coun-
tries to allow control over the sums that circulate
would foster transparency and reduce the discre-
tion with which the companies currently
operate. This may also provide an opportunity to
discover a way of ensuring that energy produced
in Paraguay is traded appropriately, for the
benefit of the Paraguayan people.

Carlos Fildrtiga (TI Paraguay)

Further reading

S. Mesquita, ‘Acceso a la Informaciéon Publica
como Derecho Cuidadano’ (Asuncién: CISNI,
2006), available at www.pni.org.py/publica-
ciones.htm.

Transparencia Paraguay, ‘Encuesta Nacional
Sobre Corrupcion’ (Asuncion: TI Paraguay,
2006).

14 Article 273 of the Penal Code states: “Whoever tries to achieve or achieves changes in the constitutional order out-
side the procedures provided for in the constitution shall be punished with a loss of liberty of up to five years.’

15 Environmental News Service (US), 10 May 2007.

16 See www.transparencia.org.py/index.php?option=com_content&task=view&id=242&Itemid=245.
17 See www.ministeriopublico.gov.py/mp/menu/varios/transparencia/planes/index.php.



‘indice de Desempefio e Integridad en
Contrataciones Publicas 2004/2005’ (Asuncién:
TI Paraguay, 2006).
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‘Conflicto de Intereses 2006’ (Asuncion: TI

Paraguay, 2007).

TI Paraguay: www.transparencia.org.py.
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Conventions

OAS Inter-American Convention against Corruption (signed June 1996; ratified September 2000)
OECD Convention on Combating Bribery of Foreign Public Officials (signed December 1997; ratified

December 1998)

UN Convention against Corruption (signed December 2003; ratified October 2006)
UN Convention against Transnational Organized Crime (signed December 2000, ratified November

2005)

Legal and institutional changes

e The Honest Leadership and Open Govern-
ment Act of 2007 is widely considered a
major step forward in reducing corruption in
US politics. Enacted in response to public pres-
sure following major congressional corrup-
tion scandals, it significantly strengthens
congressional ethics and lobbying rules. It
does not, however, create an independent
ethics office to administer the rules free from
partisan influence.

The US Department of Justice (DOJ) and the
Securities and Exchange Commission (SEC)
announced on 26 April 2007 the largest mon-
etary sanctions imposed for violations of
the Foreign Corrupt Practices Act (FCPA).

They fined Baker Hughes Inc. and a related
subsidiary US$21 million and required the
disgorgement of over US$23 million in
profits related to approximately US$4 million
in bribes over a two-year period to the
Kazakhstan state-owned oil company.! The
companies also entered into agreements
requiring anti-bribery compliance pro-
grammes, an independent compliance moni-
tor for three years and further cooperation in
ongoing investigations.

The Civilian Agency Acquisition Council and
the Defense Acquisition Regulation Council
have agreed on a final rule amending the
Federal Acquisition Regulation (FAR) to
require companies that win contracts with
the US government to adopt written codes of

1 SEC, press release, 26 April 2007; Department of Justice, press release, 26 April 2007.
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business ethics and conduct; to institute
training programmes and an internal control
system; and to display Federal Agency Office
of the Inspector General (OIG) fraud hotline
posters or institute other mechanisms to
encourage the reporting of suspected
improper conduct. While there are excep-
tions to the new rule, it imposes significantly
greater requirements than in current FAR reg-
ulations.

US lobbying disclosure and ethics rules
strengthened

Corruption and ethics in government was a
central issue in the 2006 mid-term elections,
helping the Democrats regain control of both
Houses of Congress. According to national exit
polls, over 40 per cent of respondents identified
corruption and ethics in government as more
important than any other issue, including the
war in Iraq.? As widely reported, the apparent
catalyst for the public reaction was a series of
high-profile ethics scandals involving promi-
nent lobbyists and Congress members.

When they took office in January 2007 the new
majority in the House of Representatives initi-
ated important changes to internal ethics rules.
In May the House passed landmark legislation to
strengthen congressional ethics and lobbying
requirements. The legislation, entitled the
Honest Leadership and Open Government Act
of 2007, was subsequently enacted and signed
into law by President George W. Bush in October
2007.

The new law mandated changes to current con-
gressional ethics and lobbying rules that are
widely regarded as the most significant in a gen-
eration. The provisions included increasing
transparency in Congress by requiring lawmak-
ers to disclose ‘earmarks’ (spending measures for

2 CNN.com (US), 8 November 2006.
3 Public Law no. 110-81.

favoured projects); lengthening the ‘cooling-off’
period from one to two years before former sen-
ators can engage in lobbying (in the House, the
cooling-off period remains one year); prohibit-
ing members of Congress and their staff from
influencing hiring decisions by lobby firms on
the sole basis of partisan political affiliation;
requiring lawmakers to disclose small campaign
contributions from numerous donors that are
‘bundled’ into large packages by lobbyists; and
banning most lobbyist-paid gifts and travel to
members of Congress and requiring lobbyists to
certify that they did not provide or direct pro-
hibited gifts or travel to members or staff.? The
lobbyist certifications are part of a package of
amendments to the current Lobbying Disclosure
Act (LDA) that will require more frequent (quar-
terly) filings, additional information (especially
on political contributions activity) and timely
public access over the internet (currently pro-
vided only by the Senate).

The new legislation dramatically increased penal-
ties for LDA violations, raising the maximum civil
fine fourfold to US$200,000 and adding a new
criminal penalty (up to five years’ imprisonment)
for ‘knowingly and corruptly’ violating the act.
Other provisions mandate the spot auditing of
lobbyists’ filings by the comptroller general and
semi-annual reporting by the Justice Department
on its enforcement activity. The new lobbyist cer-
tification requirement is expected to facilitate
enforcement against companies and individual
lobbyists violating the rules.

One important reform not included in the legis-
lation was a proposal to establish an independ-
ent ethics office to strengthen enforcement of
the new rules. Many in Congress and among
non-governmental organisations from across
the political spectrum believe that this office is
necessary, because congressional ethics commit-
tees, which are self-governing and subject to par-



tisan influence, have, for some time, been
viewed as ineffective and secretive. Although
both chambers have codes of conduct, enforce-
ment has been uneven and sanctions often have
been considered insufficient. An independent
ethics office, with investigative and subpoena
power, could be more transparent and could act
independently of partisan influence.

Attention is now turning to the implementation
phase, with congressional staff and lobbyists
adapting to the new rules, and the House again
considering whether to create an independent
ethics office. To realise the full potential of the
new and noteworthy ban on gifts, meals and free
travel from lobbyists, Congress needs to ensure
that there are strong enforcement mechanisms.

US response to corporate corruption
abroad intensifies

In 2006/7 the United States intensified its
enforcement of the Foreign Corrupt Practices Act,
prohibiting bribery of foreign public officials. In
2006 the Department of Justice instituted twelve
FCPA prosecutions, a record number for a single
year; it was on track to exceed that number in
2007. Fines have also increased. On 26 April 2007
the DOJ and the SEC announced the largest mon-
etary fine for FCPA violations against Baker
Hughes and a related subsidiary, including fines
of US$21 million and the disgorgement of over
US$23 million in profits related to the payment of
approximately US$4 million in bribes over a two-
year period to an official of Kazakhoil, the
Kazakhstan state-owned oil company.*

The increase in FCPA prosecutions is in part
attributable to the impact of the Sarbanes-Oxley
Act of 2002 (Sarbanes-Oxley), enacted in the
wake of a series of corporate scandals. Within the
Sarbanes-Oxley, sweeping corporate governance
and accounting reforms applicable to publicly

4 Department of Justice press release, 26 April 2007.
5 Public Law no. 107-204, sec. 104.

United States

traded companies are requirements for corporate
chief executives and financial officers to certify
to the accuracy of financial statements. Section
404 of the act mandates regular management
assessment of corporate internal financial con-
trols and requires external auditors to test and
evaluate the systems.® This has led to the volun-
tary disclosure to the government of violations
found in the course of such reviews.

The decision whether and when a company
should make disclosure of an actual or potential
violation to the US government is often difficult.
The government has emphasised that voluntary
disclosures, when combined with other forms of
cooperation, including, in some cases, waiver of
the work product doctrine (protecting materials
prepared in anticipation of litigation from discov-
ery by opposing counsel), and the attorney—client
privilege, may substantially mitigate or even elim-
inate penalties that could apply if the government
discovered FCPA violations in the first instance.

Recently, and particularly in the context of vol-
untary disclosures, the DOJ and the SEC have
begun to make more frequent use of ‘deferred
prosecution’ agreements, under which the
government agrees not to prosecute a company
for a period of time, usually eighteen months to
several years, in exchange for the company’s
admission of liability and its agreement to
comply with certain conditions, including the
appointment of an independent monitor to
ensure FCPA compliance. A compliance monitor
was required, for example, as part of the Baker
Hughes settlement referred to above. If the
company can demonstrate reform at the end of
the probationary period, the government will
dismiss all charges against the company.

Through the use of compliance monitors, the US
government hopes to create incentives for reme-
diation and to deter future misconduct through
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changes to corporate management and culture. It
will take time to determine whether such changes,
mandated through settlements, translate into per-
manent changes in corporate culture and practice.

Corruption an obstacle to progress in
Iraq reconstruction

Corruption in Iraq, which is ranked 178 out of
180 on the 2007 Transparency International
Corruption Perceptions Index, has been identi-
fied as one of the main obstacles to progress in
the reconstruction process. With billions of
dollars committed for Iraq reconstruction, the
opportunities for corruption are substantial, par-
ticularly in public contracting.

The Special Inspector General for Iraq Recon-
struction (SIGIR) is at the forefront of ensuring
that procurement rules are followed and
breaches detected. SIGIR is working in conjunc-
tion with other agencies involved in oversight in
Iraq, including the Office of the Inspector
General of the Department of Defense, the
Department of Homeland Security (DHS),
the Federal Bureau of Investigation (FBI) and the
Department of Justice National Procurement
Fraud Task Force, to coordinate and enhance
procurement fraud investigations.® This work
has yielded positive results. SIGIR reported that,
as of 19 June 2007, it had opened 300 cases.’

While estimates of losses due to contractor fraud
are difficult to gauge, Special Inspector General
Stuart Bowen, Jr., testified before the US House of
Representatives that ‘the corruption SIGIR has
uncovered to date within the US reconstruction
program, while egregious in nature, amounts to
a relatively small proportion of the overall US
investment in Iraq’.® Some attorneys knowl-
edgeable about procurement also believe that
the majority of contracts related to Iraq recon-
struction are performed lawfully, and that, while
corruption is of great concern, the system seems
to be working.

One area of concern, however, is the adequacy of
oversight for contracts and contractors that
plan, define, procure and supervise the perform-
ance of all acquisition contracts. Experts believe
that the number of acquisition personnel is
insufficient, resulting in inadequate oversight of
contracts and contractors.” SIGIR has published
numerous reports that underscore the risks of
fraud and abuse associated with weak contract
oversight.10 It has also noted differences among
implementing agencies’ contracting procedures
as a source of concern.!!

TI USA

6 Statement of S. Bowen, Jr., Special Inspector General for Iraq Reconstruction before the United States House of
Representatives Committee on the Judiciary, Subcommittee on Crime, Terrorism and Homeland Security, 19 June
2007; see www.sigir.mil/reports/pdf/testimony/SIGIR_Testimony_07-012T.pdf.

7 Ibid.

8 Statement of S. Bowen, Jr., Special Inspector General for Iraq Reconstruction, ‘Assessing the State of Iraqi
Corruption,” House of Representatives Committee on Oversight and Government Reform, 4 October 2007; see
www.sigir.mil/reports/pdf/testimony/SIGIR_Testimony_07-015T.pdf.

9 New York Times (US), 24 October 2007.

10 See www.sigir.mil/reports/Default.aspx; statement of S. Bowen, Jr, Special Inspector General for Iraq

11

Reconstruction before the Subcommittee on State, Foreign Operations and Related Programs, Committee on
Appropriations, United States House of Representatives, 30 October 2007; see www.sigir.mil/reports/pdf/
testimony/SIGIR_Testimony_07-017T.pdf.

Statement of J. McDermott, Assistant Inspector General — Audit, Special Inspector General for Iraq Reconstruction
before the United States House of Representatives Appropriations Committee, Subcommittee on Defense, 10 May
2007; see www.sigir.mil/reports/pdf/testimony/SIGIR_Testimony_07-010T.pdf; Iraq Reconstruction, Lessons in
Contracting and Procurement, www.sigir.mil/reports/pdf/Lessons_Learned_July21.pdf.
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Conventions

Corruption Perceptions Index 2007: 2.0 (162nd out of 180 countries)

ADB — OECD Anti-Corruption Action Plan for Asia-Pacific (endorsed November 2001)
UN Convention against Corruption (accession February 2007)

Legal and institutional changes

e The Public Procurement Act, passed on 6
July 2006, provided comprehensive legal pro-
visions to prevent corruption and promote
competition on a level playing field. The
Manual of Office Procedure (Purchase), inher-

ited from the colonial era and last revised in
1977, previously laid down methods for pro-
curement in the public sector. The caretaker
government engaged various stakeholders,
including TI Bangladesh, to review the new
procurement rules.! A public—private review
committee on public procurement was formed

1 TI Bangladesh recommendations were aimed at strengthening the new rules’ conflict of interest dimension,
stricter compliance with anti-corruption policy, and the introduction of social accountability by engaging citi-
zens in various processes and levels. TI Bangladesh also argued for instituting a code of conduct for the public pro-
curement authority, with clear delineation of enforcement indicators.
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