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First of all, on behalf of TI Deutschland I would like to express our sincere appreciation for 
this opportunity to meet with the Review Group and to share our views and assessment with 
you. 
We welcome the decision of the Government of Germany to give us a copy of their Replies to 
the OECD Questionnaire. We regret, however, that the Government did not allow us to par-
ticipate, as observers, in their official meetings with you. 
 
To start with, I would like to introduce my colleagues to you who have kindly agreed to par-
ticipate in this discussion and share their views based on special expertise with you: 
Mr. Jermyn Brooks, Executive Director and Chief Financial Officer of Transparency Interna-
tional and a Chartered Accountant 

- on the Accounting and Auditing aspects of the review, 
Dr. Annette Kleinfeld, Bickmann & Collegen, Hamburg and 
Mr. Dieter John, KPMG Köln, 

- on the initiatives of German corporations with regard to corruption fighting and espe-
cially Codes of Conduct and Compliance Programs, and 

Mr. Paul Hell, representing VENRO, a group of NGOs involved in development assistance, 
- on the interaction of NGOs with the Federal Government regarding the National 
Contact Point for the OECD Guidelines for Multinational Enterprises. 

Finally, I am Michael Wiehen, an attorney in Munich, Member of the Boards of TI and of TI 
Deutschland. 
 
You apparently have asked for a brief presentation of “what we do to fight corruption”. TI 
Deutschland is very active on a wide range of topics, including: 
- support for the OECD Convention;seeking more transparency and corruption-prevention 

by Hermes (export credit insurance); 
- seeking specific tightening of the political party funding rules; 
- seeking passage of a federal Freedom of Information law; 
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- fighting for an effective central register of corrupt companies and their exclusion from 
public contract awards; 

- addressing corruption in the German health delivery system; 
- fighting for whistleblower protection; 
- working with industry to help them introduce effective corruption-prevention structures 

and systems; 
- working with the administrations at the federal, state and municipal level with a view to 

improve corruption prevention, in particular in the public procurement field; 
- helping train investigative journalists. 
I trust you are familiar with the basic principles of our work – no pursuit of individual cases, 
political independence, working not through confrontation but coalition-building. I am proud to 
say that we have built up a significant level of public recognition.  
 
We have taken our cue from the structure of your Phase 2 report on Finland and will address 
the issues of the Questionnaire in that same order. 
 
 

General Observations 
  
Rankings 
Germany has not fared well in the TI Corruption Perceptions Index. From Rank 14 (among 99 
countries) in 1999, Germany slipped to Rank 17 (among 90) in 2000 and to Rank 20 (among 
91) in 2001.  
 
In the TI Bribe Payers Index, which is more relevant to the issue of compliance with the 
OECD Convention and which has very recently been issued for the second time, Germany 
remained at Rank 9/10 (of 21 countries) which it held also in the first BPI three years ago. In 
its actual score, Germany improved marginally from 6.2 (on a scale of 0-10) in 1999 to 6.3 in 
2002. 8 OECD Convention signatories ranked better (including Austria), and 6 ranked lower 
(including Japan, US and Italy). 
 
It is interesting that just a week ago the business magazine Impulse published the results of a 
survey by the Forsa Survey Institute among top managers of small and medium sized Ger-
man companies which indicates that  

• 14% said they had used bribes to obtain business 

• 54% said they had lost business because they refused to bribe 

• 55% said bribers should be excluded from public contracts for a period of time 

• 84% said the laws against corruption should be strengthened. 
 
Exposure of Germany’s businesses to sensitive business environments 

Germany’s businesses are active in practically all markets of the world, some more sensitive 
than others. Companies are very much aware that corruption is an issue in all countries. 
Many companies would still argue that “in many markets they have to bribe if they wish to do 
business” and point to the propensity to bribe of their competitors from other countries and 
the extortion demands from officials in the importing countries. Unfortunately they are some-
times confirmed in this attitude by public statements of top political and industry representa-
tives. A growing number of companies though appears to make serious and systematic ef-
forts to address the corruption issue forthrightly and positively. Those that do, act not neces-
sarily out of fear of prosecution but just as likely today out of a recognition that corruption is 
expensive, unreliable, illegal and risky, unethical and stifles technological and business de-
velopment.  
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Does Germany have effective measures for preventing and detect-
ing the bribery of foreign public officials? 
 
Need for increased awareness of the Offence of Bribing a Foreign Public Official 
The latest Bribe Payers Index indicates that globally the existence of the OECD Anti-Bribery 
Convention is a well-kept secret; only 7% of managers of national and international compa-
nies doing business in 15 emerging economies said they are familiar with the Convention. 
The share of managers of German companies, especially of their subsidiaries in emerging 
countries, may be higher, but probably not by very much. In many discussions with business 
people in Germany, especially at the small and medium industry level, it is obvious that the 
knowledge about the criminalization of cross-border bribery in 1999 and about the abolish-
ment of the traditional tax deductibility is still surprisingly limited.  
 
Activities by Government to make the Convention better known 
In TI’s view, the Government has done quite a bit to strengthen the domestic corruption-
repression and prevention structures, but not enough to bring the business community 
around to embrace the new approach to cross-border corruption. It appears that the Govern-
ment does not really see it as its function to propagate the Convention. 
 
The only Government activity TI is aware of that is related to the Convention is the initiative of 
the Federal Ministry of Economy and Technology (“BMWi”) bringing government, industry 
and NGOs together in a working group to discuss the OECD Guidelines for Multinational 
Corporations and to establish the National Contact Point required under the Guidelines. At 
the inaugural meeting, both the Minister of Economy and the industry representative empha-
sized the fact that the Guidelines are voluntary and not binding on industry. There have been 
one or two meetings of the working group, but so far little substantive work has been done. It 
appears that the NGO representatives in the working group are tolerated, but not seen as full 
partners.  
 
Mr. Hell, a Representative of another prominent NGO, will elaborate on this issue shortly. 
 
Activities by Industry 
Among the business associations, numerous efforts have been made to propagate the Con-
vention. Many chambers of commerce and industry have organized meetings to discuss the 
Convention and what it means for Germany, and TI was invited to speak at several of those 
occasions or write articles for the chambers’ publications. Attendance (at least to the extent 
TI can judge from its own experience) was not overwhelming, and attitudes were rather de-
fensive (“how else could we do business?” and “once again Germany will follow the rules per-
fectly and everybody else will happily continue in the good old ways”). Two full-day seminars 
on the implementation of the OECD Convention were organized by the US Consulate Gen-
eral in Düsseldorf, jointly with the Justice Ministry of Northrhine-Westfalia.  
 
Unfortunately, some top officials of industry and politics still pronounce publicly that in “certain 
countries all competitors still bribe, and thus German companies have no choice but to follow 
local customs”. This is most regrettable..  
 
Guidelines or any public or private initiative to develop codes of conduct? 

While there are numerous private initiatives by companies and consultants to develop codes 
of conduct and the related compliance programs, including one regional construction indus-
try-wide Ethics Management System (which however is focused on the domestic scene), the 
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initiatives taken by the German business associations did not, in our view, live up to their 
special opportunities (and perhaps obligations). 
 
The BDI issued as early as 1995 its “Recommendations to Managers regarding the Fight 
against Corruption in Germany”. These Recommendations were quite comprehensive and 
appropriate at the time as regards domestic corruption. But they contained language suggest-
ing that in foreign markets it might be necessary to give presents to obtain business. Unfortu-
nately these Recommendations have yet to be modified, although even the part dealing with 
domestic corruption has been superseded in several respects by subsequent changes in the 
law. There was a brief circular announcing the Convention in July 1998. A new version of the 
Recommendations, supposedly taking TI recommendations into account, is about to be pub-
lished, but we have not yet seen the new text. 
 
The ICC-Deutschland translated and propagated the excellent ICC-Paris Rules of Conduct 
“Extortion and Bribery in International Business Transactions”, and in addition developed its 
own instrument called “ICC Conduct Guidelines for Fighting Corruption in Business – A Code 
of Conduct of ICC-Deutschland” and circulated it among its members. This Code of Conduct, 
designed to offer practical guidance beyond the ICC-Paris Rules of Conduct, was created by 
ICC-Deutschland in association with the BDI, the DIHT and experts from several member 
companies in 1996. The Code is less precise than the ICC-Paris Code. Its main shortcoming 
in our view is the fact that it does not deal specifically with three issues (which are clearly ad-
dressed in the ICC-Paris Code) which are major entry points for international corruption, 
namely the utilization by exporters of agents and other third parties for bribe payments, the 
(non-)extension of company rules to foreign subsidiaries and joint ventures, and the practice 
of kickbacks. Nevertheless, ICC-Deutschland has come out firmly against corruption, it is ac-
tively supporting the newly created ICC Anti-Corruption Commission, it has made propa-
ganda for the latest excellent ICC publication “Business in society: making a positive and re-
sponsible contribution”, which in effect is a guide for companies wishing to develop their own 
code of conduct, and finally it has agreed to team up with TI Deutschland in organizing a ma-
jor conference on Codes of Conduct for business later this year. 
 
Numerous companies have either by themselves or with the help of consultants developed 
codes of conduct and related compliance programs, and have strengthened their internal 
control systems and instruments. Most of the major international auditors and a number of 
smaller auditors are offering what one of them calls “Integrity Services” as part of their advi-
sory menu. The German Business Ethics Network (dnwe), with the support of some ethics-
minded companies and especially through its Central Institute for Business Ethics in Kon-
stanz, has worked with a good number of corporations towards developing value systems 
and annually awards a prize to a company for the best initiative in ethics. 
 
The common experience appears to be that some (few) companies (especially those acting 
globally) are very keen to develop an effective value system and compliance program, while 
many others take a rather lukewarm if any interest in the matter.  
 
Actual Experience working with Corporations 
Experts from KPMG and Bickmann&Collegen will speak. 
Issues to be covered: Attitude of companies, approach (top-down or bottom-up, engagement 
of top management), applicability to subsidiaries, joint ventures, sub-contractors etc, compli-
ance program, training of staff, publicity of code of conduct. 
 
Legal Framework for Corruption-Prevention in Corporations 
A number of recent laws has significantly tightened the demands on internal controls and 
transparency for German corporations. Most important here is the Law on Control and Trans-
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parency of Companies (“KonTraG”) of 1998, which is likely to have significant positive im-
pact. 
 
The impending promulgation of laws ratifying several EU anti-bribery conventions is another 
welcome step by the Government. 
 
Yet another new law on Company Transparency and Publicity, passed by the Bundestag 
on 17 May 2002, is expected to become effective in the summer of 2002. It is designed to 
further improve the provisions of transparency and publicity in company law. 
 
A Government Governance Commission (under Mr. Cromme of Thyssen-Krupp AG) has 
recently produced a German Corporate Governance Code for stock exchange-listed compa-
nies, to come into force together with the new law on Transparency and Publicity, and com-
pliance with the Code will have to be certified regularly. But bribery is not the target or the 
concern of this code. In fact, although the code increases transparency of matters such as 
manager emoluments somewhat, it is overall rather disappointing in that it gives major em-
phasis to “company interests” and misses the opportunity to speak about corporate citizen-
ship aspects. 
 
The Legal Profession 
Traditionally the German lawyer is focused on the forensic aspects of the profession, and the 
small number of cases presently under investigation under the OECD Convention means that 
there is no experience yet in defending against those charges. However, the advisory role of 
lawyers is growing, and some law firms offer advice on how to avoid complications with the 
new laws.  
 
Questions have been raised about the constitutionality of the combined tax-criminal law as-
pects of the new rules, i.e. if a briber and tax dodger discloses his tax evasion in order to pre-
vent a conviction for tax evasion, he would in effect “accuse himself” of bribery and facilitate a 
conviction for bribery, which “self-accusation” would be unconstitutional. Apparently the spe-
cific piece of evidence gleaned from the tax investigation is then excluded from presentation 
in the bribery case, but not any other evidence obtained subsequently, and based on the 
“protected evidence”. The legal profession appears to lean toward that argument of “unconsti-
tutionality”, but this conflict has yet to be resolved by the higher civil or constitutional courts. 
 
It appears that to date no “rules of conduct” for lawyers have been developed for dealing with 
corruption cases, either on the forensic or the advisory side of their activities. E.g. where is 
the line between “lawyer-client privileged information” and information that has to be reported 
to the legal authorities. Guidance would have to come from the federal legislature (through 
the “Bundes-Rechtsanwalts-Ordnung” or Federal Attorneys Regulation) or the “Bundes-
Rechtsanwalts-Kammer” (or Federal Attorneys Board). It is urgently needed. 
 
Need for a Centralized Anti-Corruption Authority and Specialization in the Bribery Re-
pression Field 

Germany has had good experience, in fighting domestic corruption, with focal public prosecu-
tors’ offices specialized on corruption or economic crime (“Schwerpunktstaatsanwalt-
schaften”). More of them are needed, with more adequate human and financial resources. 
On the positive side, the existing Schwerpunktstaatsanwaltschaften met very recently to 
share experiences. 
 
It would also help if the Bundeskriminalamt (Federal Criminal Office) were given responsi-
bility to centrally monitor and coordinate investigations of cases under the OECD Convention. 
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In the Federal Government, responsibility for dealing with corruption is shared by several 
Ministries – Interior, Law, Economics. The Ministry of the Interior, through the Permanent 
Conference of State Interior Ministers and Senators, has something close to an internal lead 
role, but there is no Federal office designated as the focal point for corruption issues, in-
ternally and externally. Establishment of such a central anti-corruption office, that is known to 
be the contact point for the civil service as well as the public and civil society for questions 
and comments, and that initiates action, would be highly desirable. 
 
Four important current initiatives should move forward: 

• To appoint Ombudsmen outside the official structures to be available for people 
knowing of corrupt behaviour but reluctant to share their information with offi-
cials: We know of only one State (Rheinland-Palatinate), one municipality (Hilden) 
and one major public corporation (the Railway Corporation, or Deutsche Bahn) that 
have appointed Ombudsmen. Their experience so far is excellent – lots of contacts 
and information, of which the overwhelming share is legitimate, very little capricious. A 
lot more authorities should appoint Ombudsmen, including at the Federal level. 

• To appoint contact persons for corruption concerns in federal, state and mu-
nicipal administrations: Some states and municipalities have appointed such con-
tact persons, and it appears that the experience is generally good. But such contact 
persons need to be supplied with adequate human and financial resources if they are 
to be successful, and more administrations need such contact persons. 

• To pass a federal-level Freedom-of-Information (FoI) law:  
Germany has a tradition of secrecy of public information, the principle being that eve-
rything is secret unless it is specifically declared public. Over the last four years four 
States in Germany (Brandenburg, Berlin, Schleswig-Holstein and Northrhine-
Westfalia) have changed this paradigm and introduced Freedom of Information laws, 
with a reasonable fee structure and quite encouraging results (no sign of abuse or 
overly demanding requests interfering with regular office business). Last year a bill for 
a Federal Freedom of Information law was published which unfortunately contains a 
number of highly restrictive provisions and provides for prohibitive costs and fees. 
This bill requires substantial redrafting to come up with an effective Freedom of Infor-
mation law. Even in this highly-restrictive form it has been rejected twice by three ma-
jor federal ministries – Finance, External Affairs and Defense – as “too intrusive and 
totally unacceptable”. It is unfortunately quite unlikely that any bill on this vital subject 
will move forward in the near future. 

• To establish a Central Register of corrupt companies to exclude them from pub-
lic procurement processes: See below 

 
“Necessary independence and authority of public prosecutors” 
Public prosecutors are subject to instructions by their administrative and political superiors. It 
is safe to assume that public prosecutors are occasionally subjected to undue influence, 
more likely when “high profile personalities” are involved than for more ordinary criminals. 
This influence is apparently rarely exercised through formal written instructions but rather 
through oral “suggestions” or simple inaction on requests e.g. to approve an arrest or search 
warrant. Instructions of any kind may not be disclosed to anybody, under penalty of law. One 
(former) public prosecutor (Dr. Winfried Maier, Augsburg) has openly, in a hearing before a 
committee of the Bavarian State legislature, charged his superiors with overriding his recom-
mendations. Even though there may not be many cases of interference by instruction (in 
whatever form), introducing the concept of independent investigating judges or magistrates in 
Germany (as in France or Italy) would avoid all speculation and would thus be superior to the 
present system. Short of that, making all “instructions” transparent would go some way to re-
duce the likelihood and the appearance of undue influence. 
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Public Procurement – Blacklisting of Corrupt Companies 
The FRG Replies document states that companies which bribe foreign public officials to ob-
tain contracts “can already be excluded from public contracts under the current law…because 
of unreliability”. Yes, they can, but they never have been, as far as TI is aware. How would 
the awarding authority know of a bidder’s unreliability? Only a register can systematically 
provide that information. 
 
Several jurisdictions in Germany (States and municipalities, i.a. Hesse, Lower Saxony, 
Northrhine-Westfalia, City of Munich) are maintaining registers of companies that were found 
guilty of bribery and thus should not be allowed, while in the register, to compete for public 
contracts. A major drawback of the existing registers, however, is the fact that they are bind-
ing only on the institutions directly under the register authority, if at all. Thus even when a 
State has such a register, the municipalities in that State are not bound to even check 
whether a company selected for a contract is registered, let alone deny the contract on that 
ground.  
 
Very recently a bill was prepared by the Federal Government which would establish a central 
register. But the bill was silent as to (i) the conditions under which a firm is listed in the regis-
ter, (ii) whether the register has binding character on federal, state and municipal authorities, 
(iii) the degree of publicity of the register, or (iv) the conditions under which a firm can get its 
name removed from the list. Those issues were to be resolved by regulation. The draft legis-
lation anyway has raised heavy protests from the business community, primarily on the 
grounds of “double jeopardy” and the argument that “one cannot punish companies, and en-
danger jobs, for the misconduct of individual employees”. The bill has been sent, by the Bun-
desrat, into mediation. 
 
Indeed, several top political and industry officials have publicly stated that any such Register 
could and should not be used to exclude companies caught bribing foreign public officials, 
since that was still largely necessary to obtain business against rogue competitors. 
 
Need for Improved Reporting Obligations 
Tax deductibility of bribes - Cross-information requirement: By federal tax law (Steuer-
entlastungsgesetz 1999/2000/2002 dated 24 March 1999), which abolished the tax deducti-
bility of bribes, the tax authorities are required to inform the prosecutors of any indication they 
find (while checking the books) of a criminal act such as bribery, and vice versa. It is not en-
tirely clear to what extent this requirement has actually been complied with; there have been 
press reports that the Federal Ministry of Finance is drafting new regulations which are de-
signed to restrict this requirement of mutual information. This would be most regrettable. 
 
The Role of Hermes Export Credit Insurance AG (“Hermes”) 
Mention should be made here of recent changes at Hermes, which is set up as a private 
company and owned by Allianz as the “mandated operator”, under the tutelage of the Federal 
Ministry of Economy and Technology (“BMWi”); it can recoup any operational losses from the 
Government (and thus is part of the review on account of Public Subsidies, Licenses or other 
Public Advantages). For the last three years Hermes has made a profit, but this could change 
overnight with a single large loss. 
In 2000, after intervention by Transparency International, the BMWi and Hermes changed 
their General Operating Rules in order to clarify (i) that any export contracts contaminated by 
corruption could not be covered by Hermes, and (ii) that any coverage provided anyway was 
null and void, and any fees already paid would be forfeited. In addition, exporters applying for 
cover now have to certify in writing that the particular contract to be covered is not contami-
nated by corruption. 
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In addition, the German delegation to the OECD Working Group on ECAs strongly sup-
ported the TI submission to the OECD recommending that all ECAs organized within the 
OECD adopt similar rules. This position was adopted at a session of the ECA Working Group 
in November 2000. Without the German Government support, this TI recommendation would 
not have passed.  
 
TI is still arguing with BMWi and Hermes on another recommendation, namely to improve 
its transparency and disclosure rules. TI believes that Hermes should publicly disclose all 
contracts covered and applied for by naming the applicant, the investment country and pro-
ject, and the amount. Hermes has started disclosing selected information (after the cover is 
approved, and only if the applicant agrees), but TI considers this inadequate. BMWi and 
Hermes say they will consider more and earlier disclosure in the context of a joint approach 
among all the OECD ECAs. TI is urging the German authorities to once again pilot such ex-
panded disclosure and then bring the others to join. So far, no success. 
 
Corruption-Prevention in German Official Development Assistance 
Since 1997, Germany places an anti-corruption clause in all government-to-government 
framework agreements on development assistance with the “intention to make joint efforts to 
prevent and combat corruption”. This is well-meant but it contains no sanctions. 
 
Since late 2001 the Kreditanstalt für Wiederaufbau (KfW), the government’s vehicle for of-
ficial financial assistance, requires all recipients of loans or grants to commit themselves to 
assure that any persons involved in preparing or implementing the project will not demand or 
accept any bribes or other undue advantages. KfW informs its clients that in the case of viola-
tions of this commitment, disbursements under the contract may be stopped and amounts 
already disbursed can be recalled. In addition KfW is planning to require a self-commitment 
not to bribe from all contractors and suppliers financed out of KfW funds. 
 
For its export credit or credit guarantee business, KfW has adopted the same rules as are 
described above for Hermes. 
 
The “Deutsche Gesellschaft für Technische Zusammenarbeit (GTZ)”, the government’s 
vehicle for official technical assistance, has – in reaction to a corruption scandal in the 1990s 
– developed a comprehensive set of instruments to prevent corruption internally and exter-
nally. 
 
KfW and GTZ, both corporate members of TI Deutschland, have thus introduced very good 
corruption-prevention rules. 
 
Safeguards for Whistleblowing or Witness Protection Programs  
The absence of effective whistleblower rules in Germany reflects a public distaste for “in-
formers” going back to the infamous informer system in our dictatorial past. No sustained 
public effort has yet been made to address this issue and to try to turn the public condemna-
tion of “informers” into a public commendation for citizens willing to provide information on 
criminal acts being committed in their office or by their co-workers. Indeed, “informers” from 
inside an administration are warned by some that they could be guilty of breaking the confi-
dentiality rules and be subject to disciplinary measures if they pass on information on law-
breaking in their office even to the police or prosecutors, after reporting to their superiors did 
not lead to any corrective action. Whistleblower encouragement and protection is a new issue 
in Germany on which the ground has yet to be prepared. The debate has just begun. The fact 
that both the Civil and Criminal Law Conventions of the Council of Europe (both signed but 
not yet ratified by Germany) require the signatory states to take action in this regard may 
help. 
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Very recently a private company (member of TI Deutschland) has introduced a central whis-
tleblowing system which offers participants a channel for receiving information on criminal 
activities inside their organizations on an anonymous and fully confidential basis. It will be 
very interesting to see whether this instrument will be used by companies and whistleblowers. 
 
Need for Broadened Investigative Powers 
Strengthening the position of Public Prosecutors 
To increase the effectiveness of prosecutors, two additional requirements should be met: 

• The absence of even a limited “witness-of-the-crown” provision is a serious hurdle to 
the effective investigation and prosecution of corruption cases. 

• Prosecutors should be able to use telephone monitoring (“wire tapping”) of suspects 
in severe cases of corruption. 

 
The Role of the Media 
Although there is an impressive record by a few news organizations (Spiegel, Stern, TV-
Program Panorama), investigative journalism in general is still an under-developed activity in 
Germany. There is a number of highly active and motivated investigative journalists, but 
many media organizations are not providing the necessary support to them. TI-Germany or-
ganized two seminars for journalists with prosecutors, lawyers, administrators and others to 
help spread the practice, and a number of journalists have since established the ”Network 
Recherche” , which has set as its program to improve the quality of investigative journalism, 
to train journalists, to train trainers, to develop a guide book for investigative journalism and to 
award prizes funded by major civic-minded corporations. 
 

 
Does Germany have Adequate Mechanisms for the Effective Prose-
cution of Foreign Bribery and the Related Accounting and Money 
Laundering Offenses? 
 
Any concrete criminal cases? 
The Bundeskriminalamt (BKA) does not maintain a central register of investigations or actual 
accusations for crimes under the OECD Convention, and in fact even has difficulties obtain-
ing general corruption data from judicial authorities in Germany. We know of very few investi-
gations (South-Africa in Munich, Lithuania in Schleswig-Holstein, Georgia/Azerbaidjan in 
Brandenburg). So far the reason appears to be that the necessary information is not reaching 
the prosecutors’ offices, neither from “competitor victims” nor from tax officials or auditors in 
Germany nor from public or private sources in the foreign countries whose officials are 
bribed. The absence of adequate whistleblower protection may be part of the explanation. 
 
TI is quite concerned about the apparent difficulties in the information flow to the relevant 
prosecutors’ offices and is considering ways to encourage those who know of corruption to 
pass their information to the proper authorities. 
 
 
Changes of Accounting and Auditing Laws and Rules 

 

The TI-inspired Financial Transparency and Accountability Initiative – Country Analysis 
and Observations, dated April 17, 2000, of several of the major international auditing com-
panies, submitted to the OECD in 2000, stated with regard to the situation in Germany: 
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- on Books and Records: it was not clear whether affiliated companies in another 
country are subject to German books and records requirements; 

- on Internal Controls: there were no explicit legal stipulations pertaining to the estab-
lishment and organization of internal controls; this was part of the general manage-
ment tasks (AktienGesetz); 

- the KonTraG (Control- and Transparency-Law) of 1998 established new and broader 
responsibilities and liability of management and board for violations of all sorts of 
rules. 

 
The 4. Finanzmarktförderungsgesetz (of March 2002) is designed to strengthen the posi-
tion of the federal oversight bodies in protecting the rights of shareholders and investors. But 
the proposal left a major gap: The federal oversight body can only investigate, not prosecute ( 
as the US-SEC does), and public prosecutors too often do not possess adequate expertise or 
capacity (resources) to follow up.  
 
The need to strengthen the public oversight of financial activities has just been recognized 
also by merging the three federal boards responsible for looking after banks, insurers and 
securities dealers into a single federal all-finance control board called Bundesanstalt für Fi-
nanzdienstleistungsaufsicht (BA-Fin). There is some scepticism whether BA-Fin with its 
public sector salaries will be able to attract the experts needed to properly oversee the com-
mercial financial institutions. The reorganization is too recent to allow any conclusions as to 
its effectiveness.  
 
The predecessor banking oversight institution could initiate a special review if there was a 
suspicion of fraudulent accounting while the predecessor securities oversight institution could 
not. It will be interesting to see whether in future the broader or the narrower approach pre-
vails.  
 

TI Recommendations on Accounting and Auditing: 
 
Applicability of Accounting and Auditing Rules to Foreign Subsidiaries and Affiliates 
The Accounting and Auditing rules should be applicable to foreign subsidiaries and affiliates. 
While Germany has adequate legal requirements for the keeping of books and records for 
domestic companies including subsidiaries, these requirements should be consistently ap-
plied to all foreign subsidiaries, affiliates and related entities over which the company has 
significant influence or, at least, where the company has a controlling interest. Germany’s 
laws and regulations should hold the domestic parent company responsible for the books and 
records of the foreign entities in which the parent has a controlling interest, to the same ex-
tent as the parent company’s domestic books and records. In effect, all entities included in 
the parent company’s consolidated financial statements should be subject to the same books 
and records requirements. In the case of recently acquired companies, a reasonable transi-
tion should be provided to allow the implementation of any necessary changes 

 
Need for an Adequate System of Internal Controls 
All companies should be required to have an “adequate” system of internal controls without 
being prescriptive as to what constitutes an “adequate” system. A framework for best practice 
reference should be developed and adapted as a guide as to what constitutes an adequate 
system of internal control that meets or exceeds the recommendations of recognized internal 
control studies  
 
A key component of the internal control system should be a “program for ensuring compli-
ance with applicable laws and regulations”. Such a program should include, as part of the 
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control environment, a clear commitment to integrity from management, a code of conduct, 
and a corporate compliance program. 
 
Annual Company Report to address the Internal Controls 
The management should include in its annual report on the risk environment also the status 
of internal controls. The report should present management’s view as to whether the internal 
control system in place provides reasonable assurance as to the integrity and reliability of the 
financial statements, the protection of assets from unauthorized use or disposition, and the 
prevention and detection of fraudulent financial reporting.  
 
Compliance Program as Key Element of Control Environment 
The national auditing standard setter should consider interpreting or amending existing audit-
ing standards to recognize that having a “program for ensuring compliance with laws and 
regulations” is usually a key element of the control environment in areas identified as a risk to 
the organization. The absence of such a program or a significant weakness in the program 
would be a required communication to the Supervisory Board. This would encourage the use 
of Codes of Conduct and Compliance Programs to, among other things, prevent bribery and 
fraud. 
  
Bonus for Companies with Compliance Program 
Companies who have made a good faith effort to comply with laws and regulations through 
adoption of an appropriate system of internal controls and a corporate compliance program 
should be favorably recognized when infractions are penalized and the perpetrators can be 
identified as “errant” individuals. While such good faith efforts may be generally recognized 
by the courts in sentencing and assessing penalties, explicit recognition of such efforts would 
serve as an incentive for companies to maintain and improve their control systems and pro-
vide for more consistent recognition of such efforts in sentencing and assessing penalties.  
 
Audit Standards and the Role of Auditors 
Recent high profile company failures in Germany, such as Holzmann, Flowtex, Comroad, and 
underprovisioning by banks, including Bayerische Hypotheken- und Vereinsbank and Berliner 
Bank, have inevitably directed criticism to the audit profession, so that the negative image 
created internationally by the Enron scandal has been taken up in the German media as well 
as in academic and professional circles. The major issues discussed are covered in the fol-
lowing: 
 
Adequacy of Audit Standards 
Audit standards in Germany are formulated by the Institute of Auditors’ main technical com-
mittee. They are not legal pronouncements but the onus rests on auditors to demonstrate that 
non-compliance with these standards is justified in the particular circumstances under con-
sideration, with the result that they represent effective rules for the conduct of audits. The 
rules are periodically updated. Currently the main effort relates to the adoption of ISAs into 
German pronouncements; this process is now some three quarters complete. We encourage 
speedy completion of this process and maintenance in the future of international standards 
as these evolve. 
 
Requirement to Report Irregularities 
German auditors prepare short-form audit reports which are attached to published financial 
statements. They also prepare long-form audit reports which are made available to all mem-
bers of the supervisory board. The long-form reports cover details of account items as well as 
descriptions of major systems and an analysis of significant risks. Irregularities can be dis-
closed in such reports, however the more normal practice is for auditors to report major is-
sues to the chairman of the supervisory board at the time they are discovered or at the end of 
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the audit to the Audit Committee of the supervisory board. It is not yet compulsory to have an 
Audit Committee but for publicly quoted companies this is becoming more common and this 
practice is strongly supported by TI. It is also becoming more normal for auditors to attend the 
supervisory board meetings which deal with accounting and risk management issues and TI 
believes this should become mandatory. Where neither a company's executive board or su-
pervisory board take action on irregularities reported by the auditor, TI believes that consid-
eration should be given to requiring the auditor to report directly to the Securities Supervisory 
Body at the federal level. 
 
Auditor Independence 
As in other countries the issue of auditor independence is currently a topic of heated discus-
sion. The biggest firms are all in the process of divesting themselves of their major manage-
ment consulting activities. German rules require auditors to forgo any consulting activity for 
audit clients which entail the risk of reviewing their own work or which involve participation in 
management decisions. In addition there is a cap on total billings to a single client of 30% of 
an audit firm's turnover – a level only of relevance to the smallest firms. TI supports the vol-
untary action of the large firms to separate from major management consulting activities and 
to take matters of perception more into account when offering services to clients. The public 
duty of the auditor to protect the credibility of the capital markets needs to remain more 
strongly in the forefront of auditors' thinking and resultant behaviours than has often been the 
case in the past. 
 
Rotation of Auditors 
TI supports the recent EU recommendation for internal rotation of auditors within audit firms 
every five years. While this has been best practice in the larger firms, the recommendation 
clarifies the situation for all audits of publicly quoted companies. TI believes that it would be 
beneficial if the accounting profession were to develop guidelines for effective internal rota-
tion from the perspective of maximizing an independent view from the incoming team. 
 
Peer Reviews 
Peer reviews have just been introduced for audit firms in Germany. In selecting auditors, pub-
licly quoted companies will have to show from 2003 onwards that the firm they choose has 
received a certificate resulting from a completed peer review. TI believes this is an important 
and positive step. 
 
Accounting Principles 
International financial reporting standards (IFRS, formerly IAS) must be adopted within the 
EU from 2005 onwards for publicly quoted companies, and TI supports this change as a sub-
stantial contribution to enhanced comparability and therefore transparency. The separate 
German accounting standards committee (DRSC) concerned with transition of consolidated 
accounting issues from German commercial code requirements to IAS has been useful in 
providing guidance to companies in the period leading up to 2005. We encourage the exten-
sion of IFRS to all company reporting, not only to publicly quoted companies as presently 
foreseen. 
 
Financial Institutions and Money Laundering 
The EC Directive on “Preventing the Use of the Financial Systems for Money Laundering” is 
to be implemented by Germany through a draft law on Combating Money Laundering, which 
has been prepared by the government but it is doubtful that it will be approved by the legisla-
ture this year. Nevertheless, it appears that banks are applying the present money laundering 
provisions quite carefully, effective electronic control systems (SMARAGD) exist and are 
likely to be made mandatory in the near future. After several convictions of bank employees 
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for violations of the reporting rules, suspicious funds movements are apparently reported 
fairly reliably. 
 
Two other developments are interesting in this context: (1) Several of the largest German 
banks have stopped “table transactions”, i.e. accepting large sums of cash “over the counter” 
for any of their products. And (2) quite recently lawyers were explicitly prohibited from accept-
ing, as their fee, funds that possibly originated from laundered money. Here again, guidelines 
are needed quickly so as to avoid that the new rules are interpreted too generously. 
 
Impediments to Successfully Prosecuting Bribery Offenses involving Legal Persons 
Germany does not know the concept of criminal liability of legal entities. The Ord-
nungswidrigkeiten-Gesetz (OWiG or “administrative offenses law”), regularly cited by the 
authorities as an adequate equivalent, in TI’s view falls seriously short of the systematic re-
quirements: It has a ceiling on fines that is too low (€ 500.000), even though it allows confis-
cation of the fruits of the crime beyond that ceiling; it allows fines on a company only for 
transgressions by its top officials, not its general staff; the “violation of supervisory obliga-
tions” as the means to catch top officials for violations by their staff faces several constraints; 
and because of its title and restrictions the OWiG leads people to consider corruption a “petty 
crime”. Action under the OWiG is seen as representing only a warning of noncompliance with 
a legal obligation, without social/ethical disapproval, while a criminal conviction entails a seri-
ous ethical value judgment. Furthermore, applying the OWiG is subject to the opportunity 
principle, i.e. prosecution is optional.  
 
The Government recently prepared a bill designed (i) to double the ceiling of the fine (to € 1 
million) and (ii) to extend slightly the circle of top company officials for whose actions the 
company can be fined. We still believe that Germany needs to follow the examples of the US, 
France and the Netherlands and introduce the concept of criminal liability for companies, with 
adequate sanctions including stiff criminal fines, exclusion from public contracts and, in par-
ticularly serious cases, de-listing at the stock exchange.  
 
A bill for the introduction of criminal liability for companies was submitted by the State of 
Hesse to the Bundesrat in 1998 but withdrawn by the successor government. In that bill, stiff 
fines had been proposed to deal with this situation of “organized non-accountability”. Several 
initiatives within the European Union in this regard were rejected by Germany, as late as in 
2000.  
 
Experience in the US shows that introduction of this concept would send a clear “no longer 
business as usual” signal to the business community and quite likely result in a wave of 
corruption-prevention activities in German corporations. TI will continue its campaign for an 
effective company criminal liability law. 
 
Bribery Private-to-Private Across Borders  
The German Government has recently prepared a bill (in the context of ratifying several EU 
antibribery Protocols) which would make private-to-private bribery across borders a criminal 
act. This would be an excellent signal.  
 
 
 
Prepared by Michael H. Wiehen and (accounting and auditing sections) Jermyn Brooks 
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